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STATEMENT OF POINTS 
(1) That the Hearing Court erred in finding that under 18 U.S.C. , 
Section 3653, it had not jurisdiction to hear and to determine the legality 


or illegality of appellant's plea of guilty and sentence. 
(2) That the Hearing Court erred in finding that under 28 U.S. C., 


Section 2255, it had not jurisdiction to hear and to determine the legality 
or illegality of appellant's plea of guilty and sentence. : 
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QUESTION PRESENTED 


(1) Where in a criminal case a plea of guilty under RULE 20, 
FED. R. CRIM. P. is accepted by the Court and imposition of sentence 
suspended therein and probation ordered, and where, thereafter, that 
Court-orders the transfer of jurisdiction of that case and person to another 
Court under Title 18, U.S.C., Section 3653, and where the latter Court 
accepts the jurisdiction of that case and person under Title 18, U.S.C., 
Section 3653, and thereafter the latter Court, as said, imposes a 
sentence upon the person,subject of that case, then which of the two 
said Courts has jurisdiction to determine,either by Petition for Writ of 
Habeas Corpus or by Motion pursuant to Title 28, U.S.C., Section 2255, 
for legality or illegality of the said plea of guilty and sentence, 
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STATEMENT CF THE CASE 


The appellant was indicted in the District of Columbia on 
March 17, 1958. Cn July 20, 1961, he entered a plea of guilty pur- 
suant to Rule 20, FED. R. CRIM, P., in the United States District 
Court for the District of Massachusetts. Cn July 21, 1961, the Court 


in Massachusetts suspended imposition of sentence, placed the 


appellant on probation for two years on condition that he return to the 
District of Columbia, and attend a clinic there under supervision of 
the Probation Office in this jurisdiction. On September 26, 1962, a 
certified copy of the Order transferring jurisdiction over the appellant 
from the District of Massachusetts to the District of Columbia pur- 
suant to 18 U.S.C., Section 3653, was filed. On October 3, 1962, the 
Order of this Court accepting and assuming jurisdiction pursuant to 


that same Statute was filed. On March 8, 1963, after a hearing before 
the District Court here, the appellant’s probation was revoked, and a 
prison sentence of from three to nine years was imposed by this Court. 
On May 25, 1966, the appellant was released on parole; and on 
February 24, 1967, the United States Board of Parole filed a Detainer 
at the District of Columbia Jail wherein the appellant was confined as 
a result of a petty larceny conviction; and that while so confined the 
appellant was also indicted for grand larceny in the District Court here 
in Criminal No. 391-67; and that while awaiting trial on said Criminal 
No. 391-67 his sentence of sixty days for his petty larceny conviction, 
as said, had ended in April, and he remained confined because of 


Criminal No, 391-67. Thereafter, a Motion for the appellant's release 
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on his personal recognizance was filed in Criminal No. 391-67. Said 
Motion was heard and granted on July 17, 1967. Immediately following 
the granting of the Motion for Release as said, on July 17, 1967, the 
United States Board of Parole executed the aforesaid Detainer and issued 
a Warrant for the arrest of the appellant. Asa result of the United States 
Board of Parole executing and issuing a Warrant of arrest, as said, the 


appeHant was recommitted and confined. On August 23, 1967, the 


appellant filed a Petition for Writ of Habeas Corpus claiming illegal 


detention under the parole violator's Warrant on the grounds that his 


original plea of guilty was invalid. 
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ARGUMENT 


THAT THE CCURT BELOW ERRED IN FINDING THAT UNDER 

18 U.S.C., SECTION 3653, IT DID NCT HAVE JURISDICTION TO 
DETERMINE THE LEGALITY OR ILLEGALITY OF APPELLANT'S 
PLEA OF GUILTY AND SENTENCE. | 

With respect to Point I, appellant desires the Court to mea the 
following pages of the reporter's transcript: Tr. 2-11 inclusive. 

The appellant also desires the Court to read the first page and to the 
end of the paragraph from the first page which is on the second page of 
appellee's Statement of Facts in its SUPPLEMENTAL RETURN AND 
ANSWER TO PETITION FOR HABEAS CCRPUS and also its RETURN 
AND ANSWER TC WRIT, also applicable to Point I. | 

It is the appellant's contention that jurisdiction to determine the merits 
of appellant's challenge of the validity of his plea of guilty taken by the 
United States District Court for the District of Massachusetts, whether 
by Petition for Writ of Habeas Corpus or pursuant to 28 U. 8. C., 
Section 2255, lys in the United States District Court for the District of 
Columbia. : 

In the second paragraph of 18 U.S.C., Section 3653, Congress 
established a procedure by which jurisdiction of case and person could 
be transferred from one Federal Court to another; and has therein 
specifically ar= iiterally set forth the extent of the power that the 
transferee Court shall possess thereupon, The language in that Statute 
that is most vital to the issue before this Court is as follows: 

"Thereupon the Court for the District to which facie 
diction is transferred shall have all power with respect to 


the probationer that was previously possessed by the Court 
for the District from which the transfer is made". . : 
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In the instant case the transfer,under Section 3653, of jurisdiction 


of case and person of the appellant from the District Court of Massa- 


chusetts to the District Court of the District of Columbia is an established 


fact. And at the instant that fact occurred Section 3653 conferred upon 
the transferee Court all power over case and person, subjects of the 
transfer, "that was’ previously possessed by the Court for the District 
from which the transfer was made"... 

It is perfectly clear and not arguable that prior to any transfer the 
transferor Court herein had all power to hear and determine any Motions, 
Petitions or any other legal moves and procedures, if made at that time, 
by the appellant herein, following his plea therein. It is also perfectly 
clear and not arguable that after a transfer of case and person is ordered 
by the transferor Court but not accepted by the transferee Court that the 
transferor Court retains complete jurisdiction over case and person and the 
power to act in all matters therein. It is also established that a Court may 
order the transfer to another Court of the mere supervision over a pro- 
bationer without relinquishing its jurisdiction over the case and person 
of the probationer, See Cupp v. Byington, 179 F. Supp. 669(1960). 

The language of 18 U.S.C., Section 3653, literally sets forth that 
after transfer of jurisdiction is in fact accomplished, the power to hear 
and determine any and all Motions, Petitions, etc., rests in the transferee 
Court, as this was the power previously possessed by the transferor Court. 
In his opinion (see page 6 Reporter's transcript of the opinion) on the issue 
now before this Court, the learned Judge of the Hearing Court said this: 


“There is no question that under a strict literal reading 
of the two Statutes, especially the Statute last mentioned, it is 
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this Court that has jurisdiction over the present proceeding 
since it is the Court that imposed the sentence which the 
petitioner is serving. It is this Court that revoked peobetion 
and imposed the sentence." 


The Court then went on to depart from the exact literal construction of 
the Statute and found that the Court had not jurisdiction to hear and 
determine the merits of the Petition filed herein and further therein 
said this: | 


"To be sure, we are departing from the exact literal 
construction of the Statute but are construing it in the a 
of the obvious Congressional intent in enactment," 


It is firmly established that in making their findings the Courts may 
and do depart from the exact literal construction of, and the exact 
language in, the Settee. As the Supreme Court stated in Church of 
the Holy Trinity v. United States, 148 U.S, 457, 459 (1891): 


"It is a familiar rule that a thing may be within the 
letter of the Statute and yet not within the Statute because 
not within its spirit nor within the intention of its makers. 
This has been often asserted and the reports are full of cases 
illustrating its application. This is not the substitution of the 
will of the Judge for that of the legislature, for frequently 
words of general meaning are used in a Statute, words broad 
enough to include an act in question and yet consideration of 
the whole legislation or of the circumstances surrounding its 
enactment or of the absurd results which follow from giving 
such broad meaning to the words, makes it unreasonable to 
believe that the legislature intended to include the particular act." 


In the case of United States v. Kirby, 7 Wall. 482, 486 (1868), the 


Court stated: | 


"All laws should receive a sensible construction. | 
General terms should be so limited in their application as 
not to lead to injustice, oppression or an absurb consequence. 
It will always, therefore, be presumed that the legislature 
intented exceptions to its language which would avoid results 
of this character. The reason of the Law in such cases should 
prevail over its letter". 
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As for when, and only when, a Court in making its findings, 
should depart from a literal construction of the language of a 
Statute, is set forth in, Crooks v. Harrelson, 282 U.S. 55 (1930). In 
that case, citing, and referring to, Holy Trinity Church v. United States, 
Supra, the Supreme Court stated: 


t | . . buta consideration of what is there said will 
disclose that the principle is to be applied to override the 
literal terms of a Statute only under rare and exceptional 
circumstances. The illustrative cases cited in the opinion 
demonstrate that to justify a departure from the letter of the 
Law upon that ground, the absurdity must be so gross as to 
shock the general moral or common sense... . "Courts 
have sometimes exercised a high degree of ingenuity in the 
effort to find justification for wrenching from the words of 

a Statute a meaning which literally they did not bear in order 
to escape consequences thought to be absurd or to entail 
great hardship, But an application of the principle so nearly 
approaches the boundary between the exercise of Judicial 
power and that of legislative power as to call for great caution 
and circumspection in order to avoid usurpation. ' 


In Armstrong Co. v. Nu-enamel Corp., 305 U.S. 315, 332, 333, 
(1938) the Supreme Court stated: 


"The Court has had several occasions within the last few 
years to construe Statutes in which conflicts between reasonable 
intention and literal meaning occurred, We have refused to 
nullify Statutes, however hard or unexpected the particular 
effect, where unambiguous language called for a logical and 
sensible result, Any other course would properly be condemned 
as judicial legislation. " 


Again, in Treat v. White, 181 U.S. 264, 267, 268 (1901), the 
Supreme Court stated: 


‘we do not question the fact that there are times when 
the mere letter of the Statute does not control, and that a fair 
consideration of the surroundings may indicate that that which 
is within the letter is not within the spirit, and therefore must 
be excluded from its scope... . But that proposition implies 
that there is something which makes clear an intent on the part 
of Congress against enforcement according to the letter". 
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Il, THAT THE COURT BELOW ERRED IN FINDING THAT 
UNDER TITLE 28, U.S.C., SECTION 2255, IT HAD NOT 
JURISDICTICN TO HEAR AND TO DETERMINE THE 
LEGALITY OR ILLEGALITY OF APPELLANT'S PLEA 
OF GUILTY AND SENTENCE. 

With respect to Point Il, appellant desires the Court to read the 

following pages of the Reporter's transcript: Tr. 2-11 inclusive. 

With respect to Point II, the appellant also desires the Court to 
read the first page to its end and to the paragraph carried over from 
the first page to the second page of appellee's Statement of Facts in 
its SUPPLEMENTAL RETURN AND ANSWER TO PETITION FOR 
HABEAS CORPUS and also its RETURN AND ANSWER TC WRIT, 

It is appellant's contention that the language and literal con- 
struction of Title 28, U.S.C., Section 2255, gives the United States 
District Court for the District of Columbia Circuit jurisdiction to 
hear and to determine the legality or illegality of appellant's plea 
or guilty and sentence. | 

Those parts of Title 28, U.S.C., Section 2255, which are 
vital to the issue before this Court and which appellant contends 


supports his position herein, reads as follows: 


"A prisoner in custody under sentence of a Court | 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or Laws of the United States, 
or that the Court was without jurisdiction to impose such 
sentence, or that the sentence was in excess of the maximum 
authorized by Law, or is otherwise subject to collateral 
attack, may move the Court which imposed the sentence to 
vacate, set aside or correct the sentence “ns 


| 
And furtheron Title 28, U.S.C., Section 2255, reads as 


follows: 
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“The sentencing Court shall not be required to enter- 
tain a second or successive Motion for similiar relief on 
behalf of the same prisoner. 

Ang furtheron, Title 28, U.S.C., Section 2255, reads as follows: 

"An application for a Writ of Habeas Corpus in behalf 
of a prisoner who is authorized to apply for relief by Motion 
pursuant to this Section, shall not be entertained if it appears 
that the applicant has failed to apply for relief, by Motion, to 
the Court which sentenced him +... 

The appellant contends that which the able Court below stated 
in its opinion (see page 6, Reporter's transcript of opinion): 


"There is no question that under a strict literal reading 

of the two Statutes, especially the Statute last mentioned, it 

is this Court that has jurisdiction over the present proceeding 

since it is the Court that imposed the sentence which the 

Petitioner is serving. It is this Court that revoked probation 

and imposed the sentence." 

The appellant concedes that it is quite likely that Congress did 
not foresee the situation which presents itself in the instant case. But 
the appellant also contends that Congress intended by this legislation 
that only that Court which imposed the sentence should hear Motions 
to vacate, set aside or correct the sentence. 

Title 28, U.S.C. Section 2255, not only requires that application 
for relief thereunder be made to the sentencing Court but further, it 
commands that the application not be entertained if filed in any but the 
Court which sentenced the applicant. 

Further support for the appellant's contention that it is the 


sentencing Court which has jurisdiction to hear Motions for relief 


under Title 28, U.S.C., Section 2255, is found in the case of United 


States vs Hayman, 342 U.S. 205, 214, 215 (1952). In that case the 


Supreme Court stated: 


"After extensive consideration, the Judicial conference 
recommended adoption of two proposed bills a procedural 
bill". . . anda "jurisdictional bill", Section 2 of which 
established a procedure whereby a Federal prisoner might 
collaterally attack his conviction in the sentencing Court” ° 


In that same case the Supreme Court also stated this: | 


"In 1944, the two bills were submitted to Congress on 
behalf of the conference. In the letter of transmittal and 
accompanying memorandum, Section 2 of the Jurisdictional 
Bill was described as requiring prisoners convicted in: 
Federal Courts to apply by Motion in the sentencing Court" ‘ 


In Heflin v. United States, 358 U.S. 415, 420 (1959) Justice 
Stewart, in concurring with the Court's opinion, stated this: | 


“While joining the Court's opinion, I think that a Motion 
for relief under 28, U.S.C., Section 2255, is available only 
to attack a sentence under which a prisoner is in custody. 
That is what the Statute says. That is what the legislative 
history shows"... . ''The words which Congress has used 
are not ambiguous. Section 2255 provides that: A prisoner 
in custody under sentence may move the Court which imposed 
the sentence to vacate, set aside or correct the sentence"... . 


Respectfully submitted, 
George J. Thomas 


George J. Thomas 
4318 Hamilton Street 
Hyattsville, Maryland 
927-4020 
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QUESTION PRESENTED 


In the opinion of appellee, the following question is 
presented : 


' Did the District of Columbia Court properly refuse to 
entertain a collateral attack upon guilty pleas entered in 
another jurisdiction when appellant deliberately bypassed 
the appropriate and available remedy under § 2255? 


INDEX 


Counterstatement of the Case -_.. 

Statutes Involved cee a 
Summary of Argument 

Argument: 


I. The District Court properly ruled that it had no 
authority to entertain a collateral attack upon appel- 
lant’s conviction in a federal court of another juris- 
CLIO ra ee ae ante Nena wena 


(a) With reference to the unique issues raised on 
appeal, the phrase “sentencing court” must be 
read to refer to the trial court which entered 
judgment of conviction 


(b) The lower court sensibly interpreted the language 
of § 2255 


(c) As a substitute for coram nobis, a § 2255 motion 
must be heard by the original trial court 


The Congressional allocation of jurisdiction to hear 
§ 2255 motions remains unaffected by a transfer of 


supervision over 2 od pursuant to 18 U.S.C. 
SIS 658 RR Sana 


III. The lower court’s ruling accords with precedent ....... 


IV. The appellant has not exhausted his remedy in the 
appropriate forum eee eee 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The appellant was originally indicted in 1958 in the 
District of Columbia on charges of possession of stolen 
government securities and forgery of endorsements there- 
on, 18 U.S.C. §§ 495 and 1708. Upon appellant’s failure 
to appear, the trial court forfeited his bond and issued a 
bench warrant for him. Subsequently, law enforcement 
authorities arrested appellant in Massachusetts. In July 
1961, appellant pleaded guilty before the United States 
District Court for Massachusetts, pursuant to Federal 
Rule 20 of Criminal Procedure. That court suspended 
imposition of sentence and placed appellant on probation, 


(1) 
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‘on the condition that he attend a clinic designated by the 
probation officials for the District of Columbia. In Sep- 
tember 1962, the Massachusetts Court filed an order in 
accordance with 18 U.S.C. § 3653 that transferred super- 
vision over appellant to the United States District Court 
for the District of Columbia. The next month, the Dis- 
‘ trict of Columbia Court filed its order accepting such 
jurisdiction. 
‘On March 8, 1963, after a hearing with representation 
of counsel, the District of Columbia Court revoked ap- 
 pellant’s probation and sentenced him to 3 to 9 years im- 
' prisonment. On May 25, 1966, appellant was released on 
' parole. Since then, appellant has been convicted and sen- 
| tenced to 60 days imprisonment for petty larceny. In 
' addition, appellant has been indicted for a separate grand 
larceny (Cr. No. 319-67). The trial of that charge is 
pending. 
Following this latest indictment, the United States 
- Parole Board took appellant into custody with the issu- 
ance and execution of a parole violator warrant, gave 
him an appropriate hearing, and revoked his parole. 

In August 1967, appellant instituted a habeas corpus 
action, alleging his detention to be illegal because he 
lacked counsel when he pleaded guilty before the Massa- 
chusetts Court in 1961. The District of Columbia Court 
held that it had no jurisdiction to entertain a collateral 
attack, whether it be denominated as a habeas corpus 
petition or a § 2255 motion, since appellant must first 
pursue his § 2255 remedy before the Massachusetts Court 
which entered the judgment of conviction against him. 
The learned trial judge reasoned as follows: 


“The purpose of Section 2255 was to effect a 
change in the law whereby the Judge whose proceed- 
ings were being attacked would in the first instance 
hear and determine the validity of the attack, instead 
of having the matter tried by some other Judge in 
some other district. 

Obviously, the draftsmen of the legislation did not 
envisage the possibility—which does not occur too 
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frequently—of a person attacking a sentence imposed 
on him in one district on the basis of a plea of guilty 
or a conviction on a verdict in another district. 

In this instance the attack is not on the regularity 
of the sentencing procedure or the validity of the 
sentence per se imposed in this district, but on the 
validity of proceedings which resulted in accepting 
the plea of guilty in the District of Massachusetts 
which is the basis of the sentence later imposed in 
this district. 

The Court is of the opinion that it is within the 
legislative intent that the attack should be heard in 
the district in which the proceedings sought to be 
assailed occurred. This situation no doubt may be 
deemed a casus omissus, but a reasonable construc- 
tion of the statute leads the Court to the conclusion 
that this proceeding should be heard in the District 
of Massachusetts so that that Court, having accepted 
the plea of guilty, will in the first instance pass upon 
the validity [of the proceedings] which resulted in 
the plea. 

To be sure, we are departing from the exact literal 
construction of the statute but are construing it in 
the light of the obvious Congressional intent in enact- 
ment. 

* * * * 

In light of these considerations the Court will dis- 
charge the writ, dismiss the petition without preju- 
dice to a motion under 18 United States Code 2255 
in the United States District Court in Massachu- 
setts.” (Conclusions of Law, pp. 6-8, 11) 


The sole contention on this appeal is that the lower court 
erroneously denied collateral relief for lack of jurisdic- 
tion. 


STATUTES INVOLVED 


Title 18, Section 3653, United States Code, provides in 
pertinent part: 


“Whenever during the period of his probation, a 
probationer heretofore or hereafter placed on proba- 
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tion, goes from the district in which he is being 
supervised to another district, jurisdiction over him 
may be transferred, in the discretion of the court, 
from the court for the district from which he goes 
to the court for the other district, with the concur- 
rence of the latter court. Thereupon the court for 
the district to which jurisdiction is transferred shall 
have all power with respect to the probationer that 
was previously possessed by the court for the district 
from which the transfer is made, except that the 
period of probation shall not be changed without the 
consent of the sentencing court. This process under 
the same conditions may be repeated whenever during 
the period of his probation the probationer goes from 
the district in which he is being supervised to an- 
other district.” 


Title 28, Section 2255, United States Code, provides in 
pertinent part: 


“A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of 
the United States, or that the court was without ju- 
risdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, 
set aside or correct the sentence.” 


SUMMARY OF ARGUMENT 


Having been convicted upon his pleas of guilty in the 
Massachusetts Court, the appellant’s effort to repudiate 
those guilty pleas must be directed to that forum. Section 
2255 evinces a clear legislative intent that collateral mo- 
tions should be confined in the first instance to the trial 
court whose judgment is assailed. The appellant’s factual 
allegations solely concern the events that surrounded his 
guilty pleas. Not only should the trial judge have the 
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opportunity to evaluate these contentions, but witnesses 
who may give relevant testimony are located in that dis- 
tant jurisdiction. Thus, in the unique circumstances of 
this case, the Massachusetts Court must be deemed the 
“sentencing court” for purposes of a § 2255 motion. Since 
appellant has not even tried to show that relief by a § 2255 
motion in the district of his conviction would be inade- 
quate or ineffective, he may not impose upon the judicial 
resources in this jurisdiction. Nor should the fact that 
the District of Columbia Court revoked appellant’s pro- 
bation and imposed sentence under the authority of § 3653 
enable appellant to circumvent the procedure that § 2255 
has established for the resolution of his grievances. The 
well-reasoned decision of the lower court fully accords 
with precedent. It should be affirmed. 


ARGUMENT 


J. The District Court properly ruled that it had no 
authority to entertain a collateral attack upon appel- 
lant’s conviction in a federal court of another juris- 
diction. 


The appellant has addressed his plea for collateral re- 
lief to the wrong forum. At this stage, his sole remedy 
lies in a motion pursuant to 28 U.S.C. § 2255 in the 
Massachusetts Court to test the validity of the guilty 
pleas that he entered there six years ago. Because an 
adequate and effective legal remedy is available in the 
trial court which conducted the challenged proceedings, 
appellant may not seek a determination of the same issues 
in this distant jurisdiction. 

It would seriously thwart the legislative purpose of 
§ 2255 for the District of Columbia Court to assume ju- 
risdiction to determine the validity of appellant’s guilty 
plea in another court. By the enactment of § 2255, Con- 
gress sought to minimize the disruption and expense that 
accompanied habeas corpus hearings in districts other 
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than where the accused was tried and convicted. In a 
pertinent report,? Congress noted that: 


“most habeas corpus cases raise fact issues involv- 
ing the trial occurrences or the alleged actions of 
judges, United States attorneys, marshals, or other 
court officials. Obviously, it involves interruption of 
judicial duties if the trial judge, the United States 
attorney, the court clerk or the marshal (one or all 
of them) are required to attend the habeas corpus 
hearing as witnesses. Such attendance is sometimes 
necessary to refute particular testimony which the 
prisoner may give and, obviously, such attendance is 
the safest course. This is so because experience has 
demonstrated that often petitioner will testify to any- 
thing he may think useful, however false; and, with- 
out the witnesses present to refute such, he is en- 
couraged to do so and may make out a case for 
discharge from merited punishment. . . . Even if the 
testimony of these officials is taken by deposition . . . 
the above danger is risked.” S. Rep. No. 1526, 80th 
Cong. 2d Sess. 2 (1948). 


Congress therefore provided that the court which rendered 
the challenged judgment should have the initial oppor- 
tunity to rule upon any collateral attack. 

An unbroken line of judicial decisions has stressed the 
need for § 2255 motions to be heard by the same judge 
whose rulings and conduct are questioned. As stated in 
United States v. Smith, 337 F.2d 49, 52-53 (4th Cir. 
1964), cert. denied, 381 U.S. 916 (1965): 


“An analysis of section 2255, its legislative history 
and the cases subsequent to Carvell which have in- 
terpreted it, convinces us that one of the primary 
purposes of that section was to make it possible for 
the judge to rule upon motions in the nature of 
habeas corpus petitions attacking the validity and 
regularity of prior proceedings before him.” 


+ This report accompanied a section of a bill (S. 20) that is a 
forebear of § 2255. 
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The Smith opinion recognized that Congress adopted this 
procedure to stem the “deluge of groundless habeas cor- 
pus applications,” citing the serious difficulties encount- 
ered in habeas corpus hearings: 


“The records and files of the trial court were not 
readily available from which it could be determined 
whether petitions were frivolous. Since evidence de- 
hors the record could be presented, it was necessary 
in many instances that court officials, including the 
trial judge, be transported to districts far removed 
from their own, thus seriously interrupting the busi- 
ness of the court in which the original proceedings 
were had, in order to contradict baseless allegations 
as to what had transpired at trial. Obviously such 
a procedure was expensive, cumbersome and highly 
unsatisfactory.” 


For these identical reasons, § 2255 precludes a nascent 
collateral attack upon appellant’s conviction in this juris- 
diction. The Massachusetts Court is indisputably the 


most convenient forum to resolve the contentions made on 
behalf of appellant. As noted by the lower court, the 
appellant does not attack his sentence itself? but rather 
the validity of the guilty plea upon which this sentence 
rests. His factual allegations concern whether he intelli- 
gently waived his right to assistance of counsel when he 
pleaded guilty. This is a matter that should logically be 
determined by the trial court which presided over the 
matters in question. The lower court’s refusal to enter- 
tain appellant’s motion accords with the clear statutory 
purpose that any available relief must be sought by a 
§ 2255 motion in the Massachusetts Court. 

In an effort to circumvent the dictates of § 2255, ap- 
pellant fastens upon the words “sentencing court”, and 
argues that since the District of Columbia Court is tech- 
nically the “sentencing court”, it should hear his com- 


2 Of course, appellant may attack his sentence in this jurisdiction 
by means of a motion under Rule 35. Heflin v. United States, 358 
U.S. 415 (1959). 
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| plaint. But a proper reading of § 2255 in light of the 
| manifest statutory purpose refutes appellant’s cursory 
assertion. 


(a) With reference to the unique issues raised on ap- 
peal, the phrase “sentencing court” must be read 
to refer to the trial court which entered judgment 
of conviction. 


The Supreme Court has “repeatedly warned against 
the dangers of an approach to statutory construction 
which confines itself to the bare words of a statute, ¢.9-, 
Church of the Holy Trinity v. United States, 148 U.S. 
457, 459-462; Markham v. Cabell, 326 U.S. 404, 409, for 
iteralness may strangle meaning” Utah Junk Co. v. 
Porter, 328 U.S. 39, 44.” Lynch v. Overholser, 369 US. 
705, 710 (1962). As stressed in United States v. Shirey, 
359 U.S. 255, 260-261 (1959) : 


“Statutes, including penal enactments, are not in- 
ert exercises in literary composition. They are in- 
struments of government, and in construing them 
‘the general purpose is a2 more important aid to the 
meaning than any rule which grammar or formal 
logic may lay down.’ United States v. Whitridge, 
197 U.S. 185, 143.” 


In its construction and application of § 2255, this Court 
“must not be guided by a single sentence or member of 
a sentence, but look to the provisions of the whole law, 
and to its object and policy.” NLRB v. Lion Oil Co., 
352 US. 282, 288 (1957).* And a “departure from a 
literal reading of statutory language [may be] necessary 
in order to effect the legislative purpose.” Malat v. Rid- 
dell, 383 U.S. 569, 571-572 (1966) ; Board of Governors 
v. Agnew, 329 US. 441, 446-448 (1947). 


3 “There is no surer guide in the interpretation of a statute than 
its purpose when that is sufficiently disclosed; nor any surer mark 
of oversolicitude for the letter than to wince at carrying out that 
purpose because the words used do not formally quite match with 
it.’ Billick v. Berkshire, 154 F.2d 498, 494 (2d Cir. 1946). 
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Applying these principles to the unique circumstances 
of this case, the literal reading of § 2255 may not be con- 
sidered the correct one. Richmond, F. & P. R. Co. v. 
Brooks, 91 U.S. App. D.C. 24, 27, 197 F.2d 404, 407, 
cert. denied, 344 U.S. 828 (1952). For blind adherence 
to the technical language of § 2255 would distort the leg- 
islative intention as revealed by appropriate sources. 
Wilson v. United States, 125 U.S. App. D.C. 153, 156, 
369 F.2d 198, 201 (1966). 

The background of § 2255 leaves no doubt that Con- 
gress expected the “sentencing court” to be the court of 
conviction for purposes of hearing collateral attacks. The 
terms were used interchangeably in the legislative reports 
and interpretative case law. Congress explained that 
§ 2255 “creates a statutory remedy consisting of a motion 
before the court where the movant has been convicted. 
. . - The motion remedy broadly covers all situations 
where the sentence is ‘open to collateral attack.’ As a 
remedy, it is intended to be as broad as habeas corpus.” 


S. Rep. No. 1526, 80th Cong. 2d Sess. 2 (1948) (empha- 
sis added). The opinion in Birtch v. United States, 178 
F.2d 316, 317 (4th Cir. 1949), expounds the law as Con- 
gress envisioned it would ordinarily apply: 


“It should be born in mind that the purpose of 
the section was not to enlarge the class of attacks 
which may be made upon a judgment of conviction, 
but to provide that the attack must be made in the 
court where the sentence was imposed and not in 
some other court through resort to habeas corpus, 
unless it appears that the remedy by motion is in- 
adequate.” (emphasis supplied). 


A subsequent decision in Carvell v. United States, 173 
F.2d 348, 349 (4th Cir. 1949), expresses a similar ra- 
tionale: 


“Complaint is made that the judge who tried the 
case passed upon the motion. Not only was there no 
impropriety in this, but is highly desireable in such 
cases that the motions be passed on by the judge who 
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is familiar with the facts and circumstances sur- 
rounding the trial, and is consequently not likely to 
be misled by false allegations as to what occurred. 
Tt was to avoid the unseemly practice of having at- 
tacks upon the regularity of trials made before an- 
other judge through resort to habeas corpus that 
section 2255 of Title 28 was inserted in the Judicial 
Code.” (emphasis added).* 


And in this circuit it has been stressed that § 2255 “mere- 
ly substituted a proceeding before the trial judge, for a 
petition for habeas corpus.” United States v. Edwards, 
152 F. Supp. 179, 1838 (D.D.C. 1957), afd, 103 US. 
App. D.C. 152, 256 F.2d 707, cert. denied, 858 U.S. 847 
(1958) (emphasis added). 

Thus, both the legislature and federal courts antici- 
pated that the same judge would convict and sentence the 
accused. So no reason existed to define the route for col- 
lateral attack if these functions were separated. The ap- 
pellant concedes, as he must, that the framers of § 2255 
could not have foreseen the unusual situation in this case, 
where appellant has been convicted in one jurisdiction 
and sentenced in another. 

The language of § 2255 was adopted to ensure that col- 
lateral attack would be confined in the first instance to 
the court which conducted the original proceedings. In 
this instance, the appellant contends that the Massachu- 
setts Court committed an error of constitutional dimen- 
sions by entering judgment of conviction upon his guilty 
pleas. The whole thrust of § 2255 demands that this issue 
be resolved by the Massachusetts Court. Giving heed to 
the remedial spirit of § 2255, its reference to “sentencing 
court” must be taken to mean the “trial court” or “court 
which rendered judgment of conviction.” 


4 This opinion is singularly persuasive authority due to the par- 
ticipation of Judge Parker, who played a leading role in the drafting 
of § 2255. 
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(b) The lower court sensibly interpreted the 
language of § 2255. 


The appellant’s insistence that the District of Columbia 
Court review the proceedings in the Massachusetts Court 
carries the absurd consequences that Congress especially 
sought to obviate. A hearing in this jurisdiction upon 
appellant’s contentions would force one judge to evaluate 
the actions of a trial judge in a coordinate jurisdiction 
as to matters that took place more than six years ago. 
In addition, such a hearing could well require the testi- 
mony of court personnel, as well as the judge who ac- 
cepted the guilty pleas. United States v. Halley, 240 F.2d 
418 (2d Cir.), cert. denied, 353 U.S. 967 (1957). Their 
attendance would constitute an intolerable interference 
with the business of the Massachusetts Court. Congress 
prescribed the procedure in § 2255 to alleviate just such 
problems, having expressly determined that the difficulties 
encountered in habeas corpus hearings far outweighed the 
possible disadvantages in transporting a prisoner “to the 
district where he was convicted” for a hearing upon his 
§ 2255 motion. S. Rep. No. 1526, 80th Cong., 2d Sess. 
(1948). That considered legislative judgment governs the 
question on this appeal. 


(c) As a substitute for coram nobis, a § 2255 motion 
must be heard by the original trial court. 


That Congress intended § 2255 motions to be heard by 
the court which tried the accused draws additional sup- 
port from the fact that § 2255 replaced the writ of coram 
nobis. The House Committee on the Judiciary indicated 
that § 2255 “restates, clarifies and simplifies the proce- 
dure in the nature of the ancient writ of error coram 
nobis. It provides an expeditious remedy for correcting 
erroneous sentences without resort to habeas corpus.” 
H.R. Rep. No. 308, 80th Cong., 1st Sess. A180 (1947).5 


5 The Senate accepted the House version of § 2255 without amend- 
ment. 94 Cong. Rec. 7929 (1948). 
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| Since the writ of coram nobis was historically directed 
| to the trial court, Morgan v. United States, 346 U.S. 502, 
507 n.9, 512 (1954); Moon v. United States, 106 U.S. 
App. D.C. 201, 272 F.2d 530 (1959), it is plain that 
| “sentencing court” denominates the court in which the 
critical proceedings occurred. 


IL. The Congressional allocation of jurisdiction to hear 
§ 2255 motions remains unaffected by a transfer of 
supervision over a probationer pursuant to 18 U.S.C. 
§ 3653. 


While the District of Columbia Court assumed juris- 
diction over the appellant in accordance with § 3653, that 
statute relates exclusively to the administration of pro- 
bation as a rehabilitative device. Indeed, for purposes of 
that statute, the court that imposed probation is consid- 
ered the “sentencing court.” The fact that § 3653 desig- 
nates the court imposing probation as the “sentencing 
court” further supports the proposition that the Massa- 


chusetts Court is the “sentencing court” for purposes of 
a § 2255 motion as well. 

The appellant misplaces reliance upon isolated language 
pulled out of context. And the precisely limited scope of 
§ 3653° undercuts appellant’s argument that § 3653 de- 
prives the Massachusetts Court of jurisdiction over mat- 
ters unrelated to probation.’ 


III. The lower court’s ruling accords with precedent. 


The decision in Martin v. United States, 248 F.2d 554 
(8th Cir. 1957), requires that appellant’s motion be di- 
rected to the Massachusetts Court, i.e. the court that 


¢ Indeed, the “sentencing court” retains control over the proba- 
tioner in that “the period of probation” cannot be changed without 
its consent, regardless of jurisdictional transfer. 


7 Not until the decision in Jones v. Cunningham, 371 U.S. 236 
(1963), were probationers thought to have standing to collaterally 
attack their convictions. It is highly unlikely that probationers 
were intended to be an exception to the rule embodied in § 2255, a 
statute enacted 15 years earlier. 
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entered judgment against appellant and placed him on 
probation. The facts in Martin are strikingly similar to 
those in the present case. Following a conviction upon 
pleas of guilty, the United States District Court for Flor- 
ida suspended the execution of its sentences, and placed 
Martin on probation for three years. Thereafter, the 
Florida Court transferred jurisdiction over the proba- 
tioner to the United States District Court for Minnesota, 
pursuant to 18 U.S.C. § 8653. Two years later, the Minne- 
sota Court revoked probation and ordered that Martin 
“enter upon the execution of the sentences.” In this con- 
text, the Eighth Circuit held that the Florida Court had 
exclusive jurisdiction to resolve the question whether the 
sentences were void for alleged lack of procedural due 
process. Since “the Minnesota Court had nothing to do 
with the procedure leading up to the sentencing” of Mar- 
tin, it could not entertain an attack upon “the validity 
of the sentences imposed by the Florida Court.” 

While an effort might be made to distinguish the Mar~ 
tin case on the grounds that imposition of appellant’s 
sentence was suspended, this difference “is one of a 
trifling degree.” Korematsu v. United States, 319 U.S. 
432, 485 (1948). The Supreme Court has emphasized 
that for purposes of finality no distinction may be drawn 
between judgments that suspend imposition and execu- 
tion of sentences. See Berman v. United States, 302 U.S. 
211 (1937). In both instances, “the litigation is complete 
as to the fundamental matter of issue—‘the right to con- 
vict the accused of the crime charged in the indictment.’ 
Heike v. United States, 217 U.S. 428, 429 [1910].” Corey 
v. United States, 375 U.S. 169, 174 (1963). Without 
further discussion, the fact that the trial court placed 
appellant on probation by suspending the imposition— 
rather than execution—of his sentence plainly cannot 
justify forcing the District of Columbia Court to exercise 
jurisdiction that Martin holds must be reserved for the 
court whose proceedings are attacked. See also Crismond 
v. Blackwell, 333 F.2d 374 (8rd Cir. 1964). 
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IV. The appellant has not exhausted his remedy in the 
appropriate forum. 


Having made no effort to invoke the available remedies 
in the appropriate forum, the appellant may not seek 
relief in this jurisdiction. Section 2255 “specifically pro- 
vides that a writ of habeas corpus shall not be enter- 
tained if petitioner has not applied for and been denied 
relief by the sentencing court unless it appears that the 
§ 2255 remedy is inadequate to test the legality of the 
confinement. In the present action, [appellant] has made 
no allegation with respect to the unavailability or inade- 
quacy of § 2255 relief” in the Massachusetts Court. Ga- 
jewski v. Stevens, 346 F.2d 1000, 1002 (8th Cir. 1965).* 
Consequently, before appellant may invoke the judicial 
resources in this jurisdiction, he must seek reconsidera- 
tion of his conviction by the Massachusetts Court. The 
lower court properly remitted appellant to the remedies 
that are open to him in the court which convicted him. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
EDWARD T. MILLER, 
Lee A, FREEMAN, JR., 
Assistant United States Attorneys. 


8 The mere distance between the circuits does not make § 2255 
relief inadequate. E.g., Crismond v. Blackwell, 388 F.2d 374 (8rd 
Cir. 1964) ; Baker v. United States, 287 F.2d 5, 6 (9th Cir. 1961). 
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On Jamery 25, 1968, tuis Court reversed an order of the 
District Court dismissing eppellant's petition for a writ of habeas 
ee Appellant, wlo wes indicted in the District of Columbie 
for possession of stolen government securities and forgery of in- 
a@orsements thereon, fled tue jurisdiction. He wes subsequently 
arrested in Massachusetts and there entered @ plea of guilty before 
the District Court. He wes placed on probation by the Messaciusetts 
Court on tue condition that Le return to the District of Columbia and 
thereafter, having returned to the District of Columbia, he wis placed 
under the jurisdiction of the District Court here. On March 8, 1963 
the District of Colutbie District Court revoked appellant's probation 
end imposed @ prison term of from 3 to 9 years. 

Appellant’s petition for a writ of habeas corpus challenges 
the legality of his present incarceration on the ground that ue lacked 


5y, Appellant bas been released by the District Court on his personal 
Tecognizance pending disposition of appellee’*s petition for rehearing. 


~2a 
counsel when Le plead guilty before the Massachusetts District Court. 

Tne District of Columbia District Court held that it did not Lave jurisdic~ 
sion to entertain appellant's petition in that appellant Leas not ds yet 
pursued is remedy under 28 U.S.C. § 2255 before the Massachusetts Court. 


As this Court observed: "[this disposition] reflected the [D]istrict 


[clourt's conclusion that, since the colleterel attack was directed 
against the taking of a plea of guilty, the Massachusetts Court vas the 
tsentencing court’ witiin the meaning of [28 U.S.C. § 2255], and tet 
habees corpus could not be maintained until relief under Section 2055 in 
that court had been pursued." This Court disagreed and “eld: | 


Under the peculiar circumstances for this cas: .. .- 
we think it possible to say that the Section 2255 
remedy by motion is "inadequate or ineffective” 
within the meaning of the last sentence of tiuat 
section; and that, accordingly, habeas corpus 

may presently be maintained, 


On February 2, 1968, this Court decided Briscoe v. Unitea States, 
No. 20,680. Briscoe involved an appeal fron an order denying two notions 
made pursuant to 28 U.S.C. § 2255 to vacate sentences ar.2 two :-ougebreaking 
convictions based on pleas of guilty. There, in at least one of the cases, 
the judge who sentenced Briscoe was not the same judge who took the plea. 
In reversing, this Court seid (Slip op. at 7): | 


In this case, the judge who sentenced Briscoe was | 
not the same judge who took the plea of guilty. Althogh 
28 U.S.C. § 2255 provides that a motion thereunder shall 
be made to"the court that imposed sentence,” we think its 
purpose is better served, where collateral attack is pre- 
dicated on an infirmity in the taking of the guilty plea, if 
the motion is disposed of by the plea judge, if only because 
he may bave sane recollection of the prior proceedings. | 
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The Court’s instruction in Briscoe regarding the remand to the 
judge who took the plea appears to conflict with the Court's holding in 
tuts case. It is true that the district court judges involved in Briscoe 
sit in the seme circuit while the district court judges involved in this 
case do not. But it would seem that this difference favors a reslt con- 
trary to that reached here and consistent with that reached in Briscoe. 
Indeed, here the Massachusetts trial judge not only mey have sane recol- 
lection of the prior proceeding, but it may be necessary to call the 
Massachusetts trial judge to testify before the District Court here. To 
be sure, the Court did not explicitly predicate its holding in this case 
on & construction of the phrase "sentencing court” as «.t appears in 


28 U.S.C. § 2255. Rather, the Court held that the § 2255 remedy was 


"Sredequate and ineffective" and hence that habeas corpus may be mein- 


tained, But we think the Court's holding impliedly rejects the con- 
struction of "sentencing court” we contend is appropriate, 2 contention 
supported by the Court's instruction in Briscoe. In any event, whether 
the Court did or did not reject the construction of "sentencing court" 
as we urged, the precedential impact of its disposition is bound to shrink 
the usefulness of § 2255 in @ proceeding similar to the one presented 
here. Furthermore, we believe the Court's disposition of this case will 
create confusion in the District Court in view of its apparent conflict 
with Briscoe. Accordingly, we believe the Court shauld reconsider its 
disposition of tuis case in light of Briscoe. 

WHEREFORE, appellee respectfully requests this Court to rehear 


this c@se. 


~h. 


DAVID G. ERESS, 
United States Attorney. 


FRANK Q, NEBEKER, 
JOEL M, FINKELSTEIN, 


Assistant United States Attorneys. 
CERTIFICATE OF GOOD FAITH 


I HEREBY CERTIFY that this petition is presented in good faith 


| 
and not for delay. | 
| 


JOEL M. FINKELSTEIN, 
Assistant United States Attorney. 


| 
I HEREBY CERTIFY that a copy of the foregoing Petition for 
Rehearing has been miled to counsel for appellant, George J. Thomas, 
Esquire, 4318 Hamilton Street, Hyattsville, Maryland, this 14th day 
of May, 1968. 


JOEL M. FINKELSTEIN, 
Assistant United States Attorney. 


